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Arising out of Order-In-Original No. CGST/WTO07/HG/630/2022-23 dated
(®) | 28.11.2022 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

ficrerdf &1 =1 SR T / Siddhi Vinayak Construction

(¥) | Name and Address of the Block NO. 173/Sector 4, Niranaynagar,
Appellant Ahmedabad-382480

IS AR 5 ATA-SNQY F AN STHE HQAT g AT a8 39 SwaeT F i garrefa = s 1w wem
STEEATY T STIT STeraT QAT STEae eqd H% GadT &, SraT o UH sraer & g gt @t 31

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T AT T G STAa -

Revision application to Government of India:

(1) sl STTET @ ATT A, 1994 H &RT Qq == Jarg T JIHT & a8 § Tn o &
ST-GTT 3 TTH YL o siavia QTOeqer saad el af¥e, wRa 9<as, oy demer, T {39,
<refY wiRrer, Staw AT weod, €98 9, 9% feel: 110001 @t T St 1Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) ol ae & g F A § S T g ' § Rl 9 ar e s § v G

(@) TR % AT Tt Trg AT sraer § Faifa wrer aX 7 wrer & AR § SwaT e w7 9 W
STITER e o TXare 3 wrest 7 S AT % g Rl g ar wea ®§ [Raia f)
1



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) Wﬁ:gﬁzﬁrwmﬁmw%m(ﬁﬂmmwaﬁr)ﬁﬁﬁ%mwwal

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '

(@) S ScaTed T SeaTe e B AT 3 R S ST e A i S g S} U e S 5w
. oY e R ¥ HaTi arges, ordier % g wika Ay w6 0T AT e ¥ faw sfafRaw (72) 1998
&Y 109 &1 s By T En

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '

(2) ¥ Sered g (srften) Femmet, 2001 & a9 F sravia A& yor dear gu-8 § ar
grear o, R smXer ¥ IR oty AR Retw & fF arw ¥ fracge-eneer g e sreer bt &-ar
SFT ¥ Ty ST e BT ST WTRYl S6F €1 @l g 7 gew i ¥ efadiq ane 35-%
Rrg i 67 ¥ AT 3 ¥a@ & @1y -6 AT i afq ot g ATEY

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS smared & w1y STgl §ord LA TF A1 F7 T AT F gl ®IF 200/~ HE G A
ST 37 STE} SerReRy UF o § SATEr gl ar 1000/~ Y Hre qaar Hi Fral

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T &b, e id ST awqﬁ@mmaﬁvﬁwwfaﬂﬂw%wﬁ srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) s Serred es Sriafae, 1944 F 4T 35-d1/35-5 F favia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SRR wRegE § aag HgarR § awEr § orfi, arfier 3 wreer § 9T g, Heid
STET o T Jarehe efield AraTiEeseer (Rreee) it wiem it fifea, srgaarare § 2nd A1,
FguTE! Wae, AT, MEr, SEAeER-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any/gl@public sector bank of the
place where the bench of the Tribunal is situateﬁé‘{*\o“‘“ N
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(8) Ui @ ameer § hS A ST T AHIAL BT § AT T e A& o {org B 7 Yo Iugn
&1 ¥ frar ST =TRY 3 927 ¥ g g¢ o & Rrer wd v § g=w F R garRafy ek
“HTATIEISRTOT T Wk STIeT AT Hea T T T Toh SIS [T ST & | .

In case of the order covers a number of order-in-Original, fee for each O.1.0O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) FAEE gow ATAFTE 1970 AT GOIET H SqgET -1 F dava MaiRT By a9
e AT qEeeer FaTrRafa Fofa el % arew # ¥ 7% 1 T AR § 6.50 I HT =Ararery
qree Teehe SIRIT gIT ATIRY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = A WA wrweil w1 FEAAT A qrer FaH? AR A e srewieie fehar Srar € S #er
9, el SEUTSH o T JaTas erdielia =marieser (Fraeie) Faw, 1982 § g a
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EIHT ¢Ioh, ey ITATET ok Td G Adfiet i =ranaseor (Feee) T aia srfiey & arre
¥ FIHT (Demand) T &€ (Penalty) & 10% T& ST &xAT AR g1 gretiles, feesad gd SHl
10 UE "IT 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
TSI ST Lo ol AT o SiTi, AT @M aed i 7 (Duty Demanded) |

(1) €< (Section) 11D F qga Meiia ie;

(2) forar e AFde Hige & L,

(3) F7a< Wiee Ml & W 6 F aga 7 T

7 Id ST Al e’ § ugel O ST B gt S erdler It A % g g@ 9 e fear
4T B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiij amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =9 e % i erfier GTieen<or 3 wHer STgt (o ST o AT <ve faaried gt ar #iv &y g
7 % 10% ST O% 3RT STgt Fherer que [FaTRa &Y a9 T8 F 10% AT 9= Y ST et gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Siddhi Vinayak Construction, Block No.173, Sector-4, Nirnaynagar, Ahmedabad
= -382481 (hereinafter referred to as 'the appellant’) have filed the present appeal against the
Order-in-Original No. CGST/WT07/HG/630/2022-23 dated 28.11.2022 (referred in short as
‘impugned order’) passed by the Assistant Commissioner, Central GST, Division-VII,
Ahmedabad North (hereinafter referred to as 'the adjudicating authority). The appellant is
holding PAN No. ABKFSS9887N.

C 2 The facts of the case, in brief, are that on basis of the data received from the Central
Board of Direct Taxes (CBDT) for the F.Y. 2015-16 and 2016-17, it was noticed that the
appellant has earned substantial income by way of providing taxable services. However, they
were neither registered with the department nor did they discharge service tax liability on
such income. Letter were issued to the appellant seeking clarification on the same and to
submit relevant documents justifying such non-payment of tax. However, the appellant
failed to provide any documentary evidence hence, the service tax liability of Rs.6,20,409/-
was quantified considering the total income of Rs.41,81,956/- as taxable income.

Table-A
F.Y. Higher Value declared Service tax Service tax
in Form-26AS Rate payable
2015-16 13,76,831/- 14.5% 1,99,640/-
2016-17 28,05,125/- 15% 4,20,769/-
TOTAL 41,81,956/- 6,20,409/

2.1 A Show Cause Notice (SCN) No. CGST/AR-V/Div-VIIl/A'bad North/TPD-UR/10/2020-
21 dated 26.09.2020 was issued to the appellant proposing recovery of service tax amount
of Rs.6,20,409/- not paid on the value of income received during the F.Y. 2015-16 & 2016-
17 along with interest under Section 73(1) and Section 75 of the Finance Act, 1994,
respectively, penalties under Section 77(1)(), 77(1)(c) & Section 77(2) and Section 78 of the
Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.6,20,409/- was confirmed alongwith interest. Penalty of Rs.10,000/- under
- Section 77(1); penalty of Rs.5,000/- under Section 77(2) and penalty of Rs.6,20,409/- was
under Section 78 were imposed. ’

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal, on the grounds elaborated below;

> Appellant is engaged in providing civil construction services with material on contract
basis at residential schemes approved by government development authorities and
hence Appellant's services are exempted for Service Tax as per Entry No. 12, 12A, 13
and 14 of Notification No.25/2012 dated 20.06.2012. Further, Service tax is payable
on RCM basis in case the consignor or consignee is covered in specified person as

has not obtained Service Tax Registration.
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> As services provided by the appellant is exempted vide Mega Notification and charges
collected for civil construction with material is covered under reverse charge
mechanism, appellant has neither charged service tax nor paid service tax on the
same. With such an interpretation service provider has decided not to collect the
service tax and to pay the same as the service is not taxable service under the main
provision of the Act. Accordingly, requirement u/s 73 (1) are not satisfied. Hence,
extended period of limitation under Section 73 (1) could not be invoked in the given

case.

> As the appellant is not liable to pay service tax, liability to pay interest on the service
tax would not arise. Hence, it is requested not to impose penalty u/s 77 and u/s 78 of
the Finance Act. ‘

4. Personal hearing in the appeal matter was held on 15.04.2024 through virtual mode.
Shri Manish Shah, Advocate appeared for personal hearing on behalf of the appellant. He
reiterated the contents of the written submissions and requested to allow the appeal. He
further sought five days’ time to make additional submission.

4.1 In the additional submissions, the appellant has made following submissions:

> They claim to have raised invoice bifurcating the material amount and service amount
to their clients.

> Their total taxable income has not exceeded the threshold limit of Rs.10 Lakhs hence
no registration was obtained nor any tax paid.

> No verification was carried out to verify the data provided by CBDT. The ITR data
includes the value of goods provided while rendering the construction service.

> They also submitted copy of Balance Sheet, P&L Account, Form-26AS Sales & Labour
Register, Invoices as documentary evidence. ~

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the appeal memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of Rs.6,20,409/- against the appellant along with interest
and penalty, in the facts and circumstance of the case is legal and proper or otherwise. The
demand pertains to the period F.Y 2015-16 and 2016-17.

5.1  From the Balance Sheet, P&L Account, Form-26 AS and sample invoices submitted by
the appellant, it is observed that the appellant is a civil contractor. In their Trading Account
for the F.Y. 2015-16 and in the P&L for the F.Y. 2016-17 they have shown following income;

Table-B
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Income E.Y. F.Y.
2015-16 2016-17

Sale of Goods 975011 1994325
Sale of Services (Labour) | 401820 810800
TOTAL 13,76,831/- | 28,05,125/-

On-going through the invoices, I find that the appellan’t has raised invoices for civil
work and has charged separately for material and labour charges. The work carried out is in
the nature of original work as the construction is done in new residential complexes.

5.2 Entry No.12 & 12A of Notification No.25/2012-ST dated 20.06.2012 (as amended),
’ exempts services rendered to government, local authority or governmental authority. From
the invoices and Form-26AS, it is observed that the appellant was providing services to body
corporates/non-governmental entity. Hence the exemption provided under said entries shall
not be admissible to them. Further, I find that the Entry No.13 of the said notification,
exempts the construction services provided they are carried out in respect of the sub-clause
mentioned therein. Relevant entry is re-produced below;

13. Services provided by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or alteration of;

(@)
)

(c)

(@)

a road, bridge, tunnel, or terminal for road transportation for use by general

public;

g civil structure or any other original works pertaining to a scheme under
Jawaharlal Nehru National Urban Renewal Mission or Rajiv Awaas Yojana,

a building owned by an entity registered under section 12 AA of the Income

tax Act 1961(43 of 1961) and meant predominantly for religious use by

general public;

a pollution control or effluent treatment plant, except located as a part of a factory;
or a structure meant for funeral, burial or cremation of deceased)

5.3 From the invoices submitted, I find that the construction work carried out does not
classify in the sub-clause (a) to (d) hence, the exemption claimed by the appellant is not
admissible. They also claimed exemption under Entry No.14.

14, Services by way of construction, erection, commissioning, or installation of
original works pertaining to,- -

(@
(b)
(©)

(d)
(e)

an airport, port or railways, including monorail or metro;

a single residential unit otherwise than as a part of a residential complex;

Jow-cost houses up fo a carpet area of 60 square metres per house in a housing
project approved by competent authority empowered under the ‘Scheme of
Affordable Housing in Partnership’ framed by the Ministry of Housing and Urban
Poverty Alleviation, Government of Indlia;

post-harvest storage Infrastructure for agricultural produce including a cold
storages for such purposes; or

mechanised food grain handling system, machinery OWT or units processing

agricultural produce as food stuff excluding alcoholic;
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54 Entry No. 14(b) of the said notification, exemption is available for construction of
original work pertaining to ‘single unit residential complex’. I find that the appellant has
provided services to following entities.

Table-C
F.Y.- Sr.No. | Name of service recipient
2015-16 Shree Infra Projects
Bahuchar Corporation
2016-17 Shree Infra Projects

Soham Builwell
Kunj Corporation
Akshar Developer

HITWIN RN

5.5  Service tax is payable on construction of a residential complex having more than one
single residential unit. Single residential unit is defined in the notification and means a self-
contained residential unit which is designed for use, wholly or principally, for residential
purposes for one family. The appellant has rendered construction services to builders and
not to single residential unit, hence, they shall not be eligible for the exemption under
Notification No. 25/2012-ST either.

5.6 The terms ‘original work’ is defined in Service Tax (Determination of Value) Rules,
2006 as;

Explanation 1. - For the purposes of this rule,-

(a) “original works” means-
(i) all new constructions;
(i7) all types of additions and alterations to abandoned or damaged structures on land
that are required to make them workable’
(ii) erection, commissioning or installation of plant machinery or equmenz‘ or
structures, whether pre-fabricated or otherwise,

5.7 Coming to the valuation aspect, I find that the appellant has provided Works
Contract service defined in clause (54) of Section 65B of the Finance Act, 1994, as;
(54) “works contract” means a contract wherein transfer of property in goods involved in
the execution of such contract is leviable to tax as sale of goods and such contract is for the
purpose of carrying out construction, erection, commissioning, installation, completion,

fitting out, repair, maintenance, renovation, alteration of any movable or immovable
property or for carrying out any other similar activity or a part thereof in relation to such

property;

5.8  The above definition includes construction carried out in relation to immovable
property where sale of goods is involved. In the invoices, the appellant has charged for
material (RCC Slab) and labour separately. Thus, I find that in terms of Rule 2A (ii)(A) of
the Service Tax (Determination of Value) Rules, 2006, the appellant shall be eligible for
60% abatement and has to pay service tax on 40% of the gross amount charged.

Relevant sub-rule is reproduced below;
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“24. Defermination of value of service portion in the execution of a works contract.-

Subject to the provisions of section 67, the value of service portion in the execution of a works
contract, referred to in clause (h) of section 66E of the Act. shall be determined in the following

manner, namely:-

() Value of service portion in the execution of a works contract shall be equivalent to the gross
amount charged for the works contract less the value of property in goods transferred in the
execution of the said works contract.

XXXXX

(i) Where the value has not been determined under clause (i), the person fiable to pay tax on
the service portion involved in the execution of the works contract shall determine the service
tax pavable in the following manner, namely:-

.(A) in case of works contracts entered into for execution of original worlks, service tax shall
be payable on forty per cent of the total amount charged for the works contract;

5.9 Applying the above provision, I find that the total taxable income of the appellant
shall be as under;

Table-D
F.Y. F.Y.
Income 2015-16 2016-17
Sale of Goods 975011 1994325
Sale of Services (Labour) 401820 810800
Gross Income/Value 1376831 2805125
Value after abatement of 60% 5,50,732 11,22,050

5.10 Further, I find that the appellant has also claimed the benefit of SSI exemption. From
the above income, I find that the appellant is eligible for the exemption extended under
Notification No.33/2012-ST dated 20.06.2012 which provides exemption to the taxable
services of aggregate value not exceeding ten lakh rupees in any financial year from the
whole of the service tax leviable thereon under Section 66B of the said Finance Act. In the
FY. 2015-16, the aggregate value of taxable services rendered by the appellant was
Rs.5,50,732/- which I find is below the threshold limit hence the appellant shall be eligible
. for tax exemption in the subsequent year till it reaches the threshold limit of Rs.10 lacs. In
" the E.Y. 2016-17 their gross taxable income was Rs.11,22,050/-. So, after granting Rs.10 lacs
exemption, the tax liability shall arise on the income of Rs.1,22,050/-.

511 In terms of Notification No.30/2012 dated 20.06.2012, as per sr.no.09 of said
notification, under RCM for works contract service, the liability to pay tax on the service
provider shall be 50% and remaining 50% shall be the service recipient, if the works contract
service is provided by any individual, Hindu Undivided Family or partnership firm, whether

registered or not, including association of persons, located ',gglnaep;q‘%sa\ble territory to a
\ERCEN“’\',, M
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TABLE-E

K74 Description of a service Percentage of service | Percentage of service
No. tax payable by the tax payable by the
person providing person receiving the
service service
9. | in respect of services provided or agreed fo 50% 50%
be provided in service portion in execution of
works contract

6. I find that the appellant is a partnership firm and has rendered services to body
corporates. Therefore, on merits the service tax liability on the taxable income of
Rs.1,22,050/- shall be Rs.18,308/-. However, under RCM this liability shall get reduced to
50% and accordingly their liability shall be only to the extent of 93,154/~ (50% of Rs.18,308/-
). When the demand sustains there is no escape from the interest liability and the same is
also recoverable.

7. The appellant failed to obtain registration. They also failed to file statutory ST-3 return
and nor did they produce any document evidencing payment of tax. These acts thereby led
to suppression of the value of taxable service and non-payment of service tax. All these acts
undoubtedly bring out the will-ful mis-statement and fraud with intent to evade payment of
service tax. Hence, I find that the extended period of limitation has been rightly invoked. If
any of the circumstances referred to in Section 73(1) are established, the person liable to pay
tax would also be liable to pay a penalty equal to the tax so determined above. Therefore,
the appellant is also liable for equivalent penalty of 9,154/~ under Section 78.

8. As regards, the penalty of Rs.10,000/- imposed under Section 77 (1)(a) and Section
77(1)(c) is concerned; I find that the appellant is not obtained registration and also failed to
provide the information sought by the proper officer. Hence, I find that the appellant shall
be liable for penalty of Rs.10,000/- under Section 77(1)(a) & 77(1)(c). Likewise appellant is
also liable for penalty of Rs.5,000/- under Section 77(2) of the Finance Act, 1994 as they have
contravened the provisions of Section 68, Section 69 & Section 70.

9. In view of the above discussion and findings, I partially uphold the service tax demand
of 9,154/~ under proviso to Section 73(1) of the F.A,, 1994; interest under Section 75 of the
F.A., 1994; penalties under Section 77(1)(a), 77(1)(c) & 77(2) and under Section 78 of the F.A,,
1994.

10. 3rfieedl GaRl gor Y 1S 3refYer T fATeRT 3TRIE Al & R ST 1

The alppealstﬁled by the appellant stands disposed of in above terms. /%/

GlEEEED)
3G (3rdTew)
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arefteren (sTedies)
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By RPAD/SPEED POST

To,

M/s. Siddhi Vinayak Construction, - Appellant
Block No.173,

Sector=4, Nirnaynagar,

Ahmedabad -382481

The Deputy/Assistant Commissioner ‘ - Respondent
CGST & Central Excise,
Division-VII, Ahmedabad North

Copy to:

. . 1. The Principal Chief Commissioner, Cehtral GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.

/@r/uploading the OIA)
- Guard File.
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